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Whereas justice as fairness involves seeing others thinly, as worthy of
respect purely by virtue of common humanity, morally good caring
requires seeing others thickly, as construed by their particular human
face, their particular psychological and social self. It also involves
taking seriously, or at least being moved by, one’s particular connection
to the other.2?
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GEORGE P. FLETCHER, LOYALTY 7 (1993): “Generalizing from friendship to ,n»317% ,3%7 28
all relationships of loyalty, we perceive the role of two terms that mark off these moral
commitments from others: First, the question of loyalty does not arise in the abstract but
only in the context of a particular relationship. Further, by definition, these ties generate
partialities in loyalties, loves and hates, dispositions to trust and distrust. In the realm of
loyalty, inequalities reigns: Outsiders cannot claim equal treatment with those who are the
.objects of loyal attachment”
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SUSAN P. KONIAK, ROGER C. CRAMTON, GEORGE M. COHEN & W. BRADLEY WENDEl, 86
THE LAW AND ETHICS OF LAWYERING 258 (“The modern rationale for the attorney-client
privilege is that the privilege encourages open communication between clients and their
lawyers, serving both the interests of clients who need effective legal representation and
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society’s interest in having clients advised about the legality of proposed actions and
effectively represented in the adversary process” (emphasis added)); Fred C. Zacharias,
Privilege and Confidentiality in California, 28 U.C. DAvVIS L. REv. 367, 369-370 (1995):
“Privilege and confidentiality have the same roots. Their shared goals include encouraging
clients to rely upon attorneys, enhancing lawyers’ ability to operate effectively in the
adversarial system, fostering client dignity and autonomy, and enabling lawyers to find out
about and dissuade clients from engaging in misconduct” (emphasis added); THE
AMERICAN LAWYER’S CODE OF CONDUCT 104 (1980): “[A]s every experienced lawyer
knows, a substantial part of the lawyer’s time is devoted to advising clients that a particular
course of conduct should not be followed on grounds of illegality or morality. Unless
clients are candid with their lawyers, [that] critical function cannot be served. The client’s
sense of trust in the lawyer is therefore vital, and the lawyer’s obligation of confidentiality
.is essential to establishing and maintaining that trust”
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Functional Overlap between the Lawyer and Other Professionals: Its Implications for the 89
:121%) Privileged Communications Doctrine, 71 YALE L. J. 1226, 1262, 1269-1273 (1962)
Vincent C. Alexander, The Corporate Attorney-Client Privilege: A Study of the ; (5 apnn
.QW ,OX™I37 RN ; (1TI03R Ipnn :7217Y) Participants, 63 ST. JOHN’s L. REV. 191 (1989)

Daniel Northrop, The Attorney-Client Privilege :1%7 0x>337 9pn» 1 %> 9pnn Yy n1pa? 90
and Information Disclosed to an Attorney With the Intention that Attorney Draft a
Document to be Released to Third Parties: Public Policy Calls for at least the Strictest
Application of the Attorney-Client Privilege, 78 FORDHAM L. REv. 1481, 1505-1506
.(2009)
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“The focus of the following discussion of the :381 'mva ,88 wW”n ¥% ,0X™M37 pnn 94
Tompkins County results therefore is not on whether confidentiality as a whole comports
with its general underlying theory. At least arguably, it does. Rather, the focus is on how
well confidentiality serves its justifications and whether limited exceptions would
YDY [PONW 1IUIW PN MLIAN I2RWI WK ,0I1mIXY .undermine the rules’ effects”
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“[E]xpressions of concern by corporate :243 ‘mya ,89 Wi ¥? ,IT0YR pnn 95
representatives over the applicability of privilege apparently occur on a fair number of
occasions in matters that are either commercially sensitive or involve adversarial
circumstances. This does not, of course, prove that the attorneys’ reassurances of privilege
actually induced candor on the part of the corporate representatives with whom they were
communicating. On the other hand, one reasonable inference is that the expressed desire for
.an assurance of confidentiality was a precondition to full and frank communications”
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“The study suggests that many clients give :381 /mva ,88 w77 2°¥% ,0R™1D1 pnn 96
information not because of confidentiality guarantees, but because they view lawyers as
honorable professionals who customarily promise discretion — like doctors or accountants.
If so, enabling lawyers to act like other professionals to protect ‘superior [third-party]
.interests’ might not have a significant effect on client trust”
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“Disciplinary rules should require sound contextual :13 ’mya ,45 w~n 9°v% ,Simon 112
judgement. But any set of rules will leave lawyers a good deal of discretion. For lawyers
who take professional responsibility seriously, ethics will never be solely a matter of rule
compliance, no matter how the rules are framed. The argument here suggests ways in which
Jlawyers should think about decisions within the range of that discretion”
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